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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
[43CFRPart426] 

ACREAGE  UMITATION 
Reclamation  Rules  and  Regulations 

AGENCY:  Bureau  of  Reclamation,  In¬ 
terior 

ACTION:  Proposed  rule 

SUMMARY:  The  Bureau  of  Reclama¬ 
tion,  Department  of  the  Interior,  pro¬ 
poses  to  issue  rules  and  regulations  estab¬ 
lishing  policies  and  procedures  to  meet 
the  Secretary’s  resi>onsibihties  in  admin¬ 
istering  the  acreage  limitation  and  other 
provisions  of  reclamation  law.  These 
proposed  rules  are  Issued  in  response  to 
the  order  of  the  United  States  District 
Court  for  the  District  of  Coliunbia  In  the 
case  of  National  Land  for  People,  Inc.  v. 
The  Bureau  of  Reclamation,  et  al..  Civil 
Action  No.  76-928.  The  Department  be¬ 
lieves  that  these  new  regulations  will  en¬ 
able  the  Department  to  meet  fully  the 
mandates  of  reclamation  law. 

*  DATES:  Comment  Period :  November  23, 
1977. 

ADDRESS:  Comments  should  be  submit¬ 
ted  to  the  Commissioner,  Bureau  of  Re¬ 
clamation,  Department  of  the  Interior, 
18th  and  C  Streets  NW.,  Washington, 
D.C.  20240,  Attention:  Code  410. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Mr.  Vernon  S.  Cooper,  Special  Projects 

Officer,  Division  of  Water  and  Land, 

Bureau  of  Reclamation  (202)  343- 

5104. 

SUPPLEMENTAL  INFORMATION:  It  is 
the  policy  of  the  DQ>artment  of  the 
Interior  to  afford  the  public  an  oppor¬ 
tunity  to  participate  in  the  rulemaking 
process.  Accordingly,  interested  persons 
may  submit  written  comments,  sugges¬ 
tions,  or  objections  regarding  the  pro¬ 
posed  regiilations  to  the  Biireau  of  Rec¬ 
lamation.  Comments  must  be  received  on 
or  before  Novenffier  23,  1977.  Public 
hearings  on  the  proposed  regulations  will 
be  scheduled  as  demand  warrants.  The 
Department  requests  that  those  inter¬ 
ested  in  public  hearings  Immediately  no¬ 
tify  in  ^ting  the  Commissioner  of  the 
Bureau  of  Reclamation  or  the  nearest 
Bureau  of  Reclamatl<xi  office  with  sug¬ 
gestions  for  hearing  places.  The  hearings 
will  then  be  schedided.  and  the  public 
notified,  in  a  later  edition  of  the  Federal 
Register. 

On  August  13,  1976,  the  United  States 
District  Court  for  the  District  of  Colum¬ 
bia  in  the  case  of  “National  Land  for 
People,  Inc.  v.  The  Biu*eau  of  Reclama¬ 
tion,  et  al.,’’  Civil  Action  No.  76-928,  or¬ 
dered  the  Department  of  the  Interior 
to  “forthwith  initiate  public  rulemaking 
proceedings  •  •  •  respecting  the  criteria 
and  procedures  to  be  used  by  the  Bureau 
of  Reclamation,  Department  of  the  In¬ 
terior,  to  approve  'excess  lands’  sales  im- 
der  the  F^eral  Reclamation  Laws.” 
These  proposed  rules  are  in  response  to 
this  court  order. 


PROPOSED  RULES 


The  proposed  regulations  embody  sev¬ 
eral  im^rtant  changes  in  current  vnc- 
tlces  to  enforce  the  excess  land  (160  aere 
limitation)  and  other  reclamation  laws. 
They  d^ne  more  specifically  the  proce¬ 
dures  by  which  excess  lan^  should  be 
sold  and  who  can  qualify  as  purchasers, 
to  fulfill  the  purpose  of  reclamation  law 
that  low-priced  federal  water  be  used 
as  a  means  of  encouraging  the  estab¬ 
lishment  of  genuine  small  family  farms. 
The  principal  changes  are  as  follows: 

(1)  All  new  purchasers  of  excess  land 
benefiting  from  low-priced  federal  water 
must  live  on  or  in  the  neighborh(XKi  of 
the  land  benefited.  Because  the  regula¬ 
tions  address  only  excess  lands,  they  do 
not  make  residency  a  general  require¬ 
ment  for  any  land  served  with  low-cost 
federal  water  pursuant  to  the  reclama¬ 
tion  laws.  Residency  is,  however,  believed 
to  be  a  legally  required  condition  of  re¬ 
ceiving  federally-subsidized  water,  and 
regulations  spelling  out  how  the  resi¬ 
dency  requirement  will  be  retmple- 
mented  across-the-board  will  be  pie? 
pared  as  soon  as  practicable.  These  rules 
will  outline  the  procedure  by  which  those 
landowners  who  now  benefit  from  low- 
cost  federal  water,  but  who  do  not  live 
on  or  in  the  neighborh(x>d  of  their  land, 
will  be  allowed  a  period  of  time  to  bring 
themselves  into  compliance  while  still 
receiving  the  low-cost  federal  water. 
Such  a  period  of  adjustment  is  deemed 
appropriate  because  of  the  failure  to  en¬ 
force  the  requirement  for  many  years. 

(2)  The  criteria  for  determining  quali¬ 
fied  purchasers  of  excess  land  are  tight¬ 
ened,  to  prohibit  multiple  ownerships 
(such  as  p^nerships  or  thrusts)  except 
where  there  is  a  family  relationship 
among  the  owners. 

(3)  The  regulations  discourage  spec¬ 
ulation  by  allowing  the  Department  to 
exercise  continuing  supervision  over  the 
sale  price  of  land  after  it  is  sold  into 
non-excess  status.  This  reverses  the  cur¬ 
rent  practice  of  allowing  an  excess  land 
piu-chaser  to  realize  the  windfall  profits 
represented  ,by  low-priced  federal  water 
in  an  immediate  resale. . 

1  (4)  The  proposed  regulations  place 

some  limitati<ms  on  the  leasing  of  both 
excess  and  nonexcess  lands  benefited  by 
low-priced  federal  water,  in  order  to 
promote  farm  operations  by  the  actual 
owners. 

(5)  The  regulations  alter  the  proce¬ 
dures  by  which  excess  lands  are  soM,  to 
allow  a  large  number  of  prospective  pur¬ 
chasers  a  better  opportunity  to  partici¬ 
pate  in  the  reclamatiim  program.  For 
example,  the  past  practice  of  allowing  an 
excess  land  seller  to  arrange  privately 
for  sale  is  abolished.  The  Department 
will  announce  the  availability  of  such 
lands,  and  choose  among  prospective 
purchasers  by  lottery  or  other  impartial 
means. 

In  connection  with  these  proposed  reg¬ 
ulations,  it  should  be  noted  that,  pursu¬ 
ant  to  Pub.  L.  95-46,  the  Department  has 
created  a  Task  Force  to  study  the  San 
Luis  Unit  of  the  Central  Valley  Project 
in  Califomia.  The  Task  Force’s  report, 
due  January  1,  1978,  will  include  among 
the  other  things  a  study  of  the  excess 


land  law’s  (^ration  in  that  area,  and 
may  make  recommendations  to  the  De¬ 
partment  and  to  the  Congress  regarding 
the  excess  land  and  residency  portions 
of  the  reclamation  law. 

The  Department  Intends  to  act 
prmnpUy  to  prcnnulgate  final  r^uilatlons 
once  public  comment  has  been  received 
and  digested  and  appropriate  modifica¬ 
tions  made.  On  Jime  27,  1977,  the  Sec¬ 
retary  ordered  a  halt  to  the  processing  of 
all  excess  land  sales  and  the  signing  of 
new  recordable  contracts  until  final  reg¬ 
ulations  are  promulgated,  and  the  De¬ 
partment  is  also  under  a  court  order  to 
promulgate  such  regulations  “forth-  . 
with.”  Therefore,  the  Department  in- 
tends  to  proceed  as  expeditiously  as  pos¬ 
sible  once  full  opportimity  for  public 
comment  has  been  given.  For  this  rea¬ 
son.  the  Department  does  not  expect  to 
grant  any  extensions  beyond  the  already 
generous  90-day  ccunment  period. 

The  primary  authors  of  this  document 
are:  John  D.  Leshy,  Associate  Solicitor, 
Energy  and  Resources,  Washington, 
D.C.  (202)  343-5757;  John  C.  McDoweU, 
Deputy  Associate  Solicitor,  Energy  and 
Resources,  Washington,  D.C.  (202)  343- 
4325;  Nicholas  P.  Goschy,  Attorney, 
Energy  and  Resources,  Washington,  D.C. 
(202)  343-4444;  Vernon  S.  C<X)per,  Spe¬ 
cial  Projects  Officer,  Division  of  Water 
and  Land,  Washington,  D.C.  (202)  343- 
5104;  and  Michael  S.  Hacskaylo,  Realty 
Specialist  (Excess  Land),  Division  of 
Water  and  Land,  Washington,  D.C. 
(202)  343-5104. 

It  is  hereby  determined  that  the  pub¬ 
lication  of  this  proposed  regulation  will 
not  significantly  affect  the  quality  of  the 
human  environment  and  that  no  envi¬ 
ronment  impact  statement  pursuant  to 
section  102(2)  (c)  of  the  National  En¬ 
vironmental  Policy  Act,  42  U.S.C.  Sec¬ 
tion  4332(c)  is  required. 

Note:  The  Departmeiit  of  the  Interior 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Economic  Impact  Statement  un¬ 
der  Executive  Order  11821  as  amended  by 
Executive  Order  11949  and  OMB  Circular 
A-107. 

Dated:  August  22,  1977. 

Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 

Pursuant  to  the  authority  of  Uie  Sec¬ 
retary  of  the  Interior  cimtained  in  the 
Admintetrative  Procedure  Act,  60  Stat. 
237,  5  n.S.C.  552,  553  and  in  the  Recla¬ 
mation  Act  of  1902,  as  amended  and 
supplemented,  32  Stat.  388,  43  U.S.C.  371 
et  seq.,  it  is  her^y  proposed  to  establish 
a  new  Part  426  of  Title  43  to  read  as 
follows: 

PART  426— RECLAMATION  RULES  AND 
RECSULATIONS  FOR  ACREAGE  LIMITATION 

Sec. 

426.1  Objectives. 

426.2  Effective  date,  applicability. 

426.3  Authority. 

426.4  Definitions. 

426.6  Deliveries  of  project  water  to  excess 
land  under  special  circumstances. 

426.6  Lands  not  tflglble  to  receive  project 

benefits. 

426.7  Types  of  land  ownership. 
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See. 

436.8  Leases. 

436.9  Nonexcess  land. 

426.10  Dlspoeition  of  excess  lands. 

426.11  CommlngHng. 

426.12  Appraisals  of  excess  land. 

426.13  Class  1  equivalency. 

426.14  Decisions  and  api>eals_ 

Authobitt:  Administrative  Procedures 
Act,  60  Stat.  237,  (5  n.S.C.  652,  653) ,  Reclama¬ 
tion  Act  of  1902,  as  amended  and  supple- 
•  mented,  32  TJ.S.C.  371,  et  seq. 

§  426.1  Objectives. 

The  Reclamation  Act  policies  of  limit¬ 
ing  the  area  of  land  fx  which  project 
water  may  be  supplied  and  requiring  the 
landowner  to  reside  on  ot  In  the  neigh¬ 
borhood  of  the  land  benefited  are  de¬ 
signed: 

(a)  To  provide  opportunity  for  a 
maximum  number  of  farmers  on  the 
land. 

(b)  To  distribute  widdy  the  benefits 
from  public -supported  reclamation  be¬ 
cause  interest-free  money  and  low- 
priced  water  are  involved. 

(c)  To  promote  the  family -size  owner- 
operated  farm. 

(d)  To  preclude  the  accrual  of  specu¬ 
lative  gain  in  the  disposition  of  excess 
land. 

§  426.2  Effective  date,  applicability. 

(a)  These  regulations  shall  become 
effective  up(m  publication  in  the  Federal 
Register  as  final  rulemaking. 

(b)  These  regulations  apply  to  aU 
existing  excess  lands,  including  those 
now  under  recordable  contract.  Among 
other  things,  they  define,  consistent  with 
but  with  greater  specificity  than  existing 
recordable  ccmtracts,  both  those  persons 
qualified  to  purchase  excess  lands  (as 
provided  in  standard  recordable  con¬ 
tracts)  and  those  procedures  to  be  used 
in  disposing  of  excess  lands.  These  regu¬ 
lations  shall  not  aiH>ly  to  existing  r^>ay- 
ment,  water  service  and  recordable  con¬ 
tracts  only  to  the  extent  there  is  a  clear, 
specific  and  irreconcUaUe  ccmfilct  be¬ 
tween  these  regulations  and  existing 
valid  contracts  which  are  not  otherwise 
inconsistent  with  the  reclamation  laws. 

(c)  Persons  who  own  lands  (1)  served 
by  more  than  one  Federal  project  sub¬ 
ject  to  reclamation  laws  or  (2)  located 
in  more  than  one  district,  the  total  of 
which  exceeds  the  acreage  ilmltaticm, 
shall  have  one  year  from  the  effective 
date  of  these  regulations  to  sign  a  re¬ 
cordable  contract  for  the  sale  eff  excess 
lands,  in  order  not  to  Interrupt  delivery 
of  Federal  water  to  these  lands. 

§  426.3  Authority. 

These  regulations  are  promulgated 
pursuant  to  authority  vested  in  the  Sec¬ 
retary  by  Congress  in  the  Administrative 
Procedure  Act.  60  Stat.  237,  5  U.S.C.  552, 
553,  and  the  Reclamation  Act  of  1902,  as 
amended  and  supplem^ted,  32  Stat  388, 
43  UJ5.C.  371  et  seq.  The  basic  require¬ 
ment  that  the  Bureau  of  Reclamation 
limit  the  sale  of  water  rights  or  the  de¬ 
livery  of  project  water  to  tracts  of  not 
more  than  160  trrlgalde  acres  was  Ini¬ 
tially  contained  in  tlie  Reclamation  Act 
oi  June  17,  1902,  and  is.  witii  compara¬ 


tively  few  express  statutory  modifica¬ 
tions  or  exceptions  for  particular  proj¬ 
ects,  applicable  to  all  reclamation-served 
lands.  The  acts  pertinent  to  that  basic 
requirement,  as  well  as  to  the  modifica¬ 
tions,  waivers,  or  exemptions,  are  Identi¬ 
fied  in  the  following  paragraphs. 

(a)  Statutory  Requirements  for  Excess 
Lands.  (1)  Section  5,  Act  of  Jime  17, 1902 
(32  Stat.  389,  43  U.S.C.  392,  431,  439) . 

(2)  Act  of  February  21,  1911  (36  Stat. 
925,  43  U.S.C.  523.) . 

(3)  Section  46.  Act  of  May  25,  1926 
(44  Stat.  649,  43  U.S.C.  423e) . 

(b)  Exceptions  and  modifications — (1) 
Exempt  from  acreage  limitation,  (i) 
Colorado-Big  Thompson  Project,  Colo¬ 
rado,  Act  of  Jxme  16,  1938  (52  Stat.  764, 
43  U.S.C.  386) . 

(ii)  Truckee  Storage  and  Humboldt 
Projects,  Nevada,  Act  of  November  29, 
1940  (54  Stat.  1219). 

(ill)  Owl  Credc  Unit,  Missouri  River 
Basin  Project,  Act  of  August  28,  1954  (68 
Stat.  890). 

(iv)  Santa  Marla  Project,  CJalifomla, 
Act  of  September  3, 1954  (  68  Stat.  1190). 

(V)  Beaverhead  Valley,  Montana,  East 
Bench  Unit,  Missouri  River  Basin  Proj¬ 
ect.  Act  of  July  24.  1957  (71  Stat.  309) . 

(vi)  San  Felipe  Division,  Central  Val¬ 
ley  Project,  Callfomla  (North  and  South 
Santa  CTara  Subareas  only).  Section  5, 
Act  of  August  27,  1967  (81  Stat.  173,  43 
U.S.C.  616fff-5) . 

(vii)  Narrows  Units,  Missouri  River 
Basin  Project,  Colorado,  Act  of  August 
28,1970  (84  Stat.  830). 

(2)  Modifications  of  acreage  limita¬ 
tion.  (i)  Projects  constructed  pursuant  to 
the  Water  Conservation  and  Utilization 
Act  of  August  11,  1939  (53  Stat  1418,  16 
U.S.C.  5902(2) ),  as  amended  by  the  Act 
of  October  14, 1940  (54  Stat  1121) . 

(il)  San  Luis  Valley  Project  Colorado. 
Act  of  June  27.  1952  (66  Stat.  282). 

(ill)  Nonexcess  holding  set  at  480  ir¬ 
rigable  acres.  Elendrick  Project  Wyo¬ 
ming,  Act  of  September  4,  1957  (71  Stat 
608). 

(c)  Acreage  equivalency — (1)  Land 
equivalent  to  120  acres  of  Class  1  land. 
(i)  Baker  Project  (Upper  Division) ,  Ore¬ 
gon,  Act  of  September  27,  1962  (76  Stat 
634,  43  U.S.C.  616u) . 

(2)  Land  equivalent  to  130  acres  of 
Class  1  land,  (i)  East  Bench  Unit  (bench 
lands  (mly),  Missouri  River  Basin  Proj¬ 
ect  Montana,  Act  of  July  24,  1957  (71 
Stat.  309) . 

(3)  Land  equivalent  to  160  acres  of 
Class  1  land.  (I)  Seedskadee  Project  Wy¬ 
oming,  Act  of  August  28,  1958  (  72  Stat 
963). 

(ii)  Savory-Pot  Hook  Project  Colo¬ 
rado- Wyoming,  Act  of  September  2, 1964 
(78  Stat  852, 43  U.S.C.  616jj) . 

(ill)  Bostwlck  Park  Project,  Colorado, 
Act  of  September  2.  1964  (78  Stat  852, 
43  U.S.C.  616jj). 

(iv)  Pruitland  Mesa  Project  Colo¬ 
rado.  Act  of  September  2,  1964  (78  Stat 
852, 43  U.S.C.  616jj). 

(v)  Animas-La  Plata  Project  Colo¬ 
rado-New  Mexico,  Act  of  September  30, 
1968  (82  Stat  885). 

(vl)  Dolores  Project,  CkJlorado,  Act  of 
September  30.  1968  (82  Stat  885). 


(vii)  Dallas  Creek  Project,  Colorado, 
Act  of  September  30. 1968  (82  Stat  885). 

(viii)  Son  Miguel  ProjMt  Colorado, 
Act  of  September  30, 1968  (82  Stat.  885) . 

(lx)  West  Divide  Project,  Colorado, 
Act  of  September  30, 1968  (82  Stat.  885) . 

(x)  Riverton  Extension  Unit,  Missouri 
River  Basin  Project  Wywnlng.  Act  of 
September  25.  1970  (84  Stat  861). 

(xi)  Polecat  Bench  Project,  Wyoming, 
Act  of  March  11,  1976  (90  Stat.  205,  43 
U.S.C.  615kkkk). 

(xii)  Pollock-Herried  Project  South 
Dakota.  Act  of  March  11,  1976  (90  Stat. 
208,  43  U.S.C.  615U11) , 

‘  (xiU)  KanapoUs  Unit,  Pick-Sloan  Mis¬ 
souri  Basin  Project,  Kansas.  Act  of  Sep¬ 
tember  28. 1976  (90  Stat  1324). 

(xiv)  Oroville-Tonasket  Unit  Exten¬ 
sion.  Chief  Joseph  Dam  Project,  Wash¬ 
ington,  Act  of  September  2»,  1976  (90 
Stat  1325). 

(XV)  Uintah  Unit  Central  Utah  Proj¬ 
ect.  Utah,  Act  of  September  28,  1976  (90 
Stat  1327). 

(xvi)  Allen  Camp  Unit,  Central  Val¬ 
ley  Project.  California,  Act  of  Septem¬ 
ber  28. 1976  (90  Stat  1328) . 

(d)  Use  of  interest  payment  for  excess 
lands.  (1)  Washoe  Project  Californla- 
Nevada,  Act  of  August  1,  1956  (70  Stat 
775.  43  U.S.C.  614) . 

(2)  l^aU  Reclamation  Projects,  Act 
of  August  6,  1956  (70  Stat.  1044,  43  U.S.C. 
422a-l) .  as  amended. 

(3)  Mercedes  Division,  Lower  Rio 
Grande  Rehabilitation  Project  Texas, 
Act  of  April  7, 1958  (72  Stat  82) . 

(4)  La  Feria  Division,  Lower  Rio 
Grande  Rehabilitation  Project,  Texas, 
Act  of  September  22,  1959  (73  Stat  641). 

(e)  Delivery  of  project  water  to  certain 
categories  of  excess  lands.  (1)  Involun¬ 
tary  acquisition  of  excess  land 

(1)  Act  of  July  11,  1956  (70  Stat  524, 
43  U.S.C.  423e.  544) . 

(2)  Surviving  Spouse 

(1)  Act  of  September  2.  1860  (74  Stat 
732,  43  UB.C.  423h). 

(3)  Columbia  Basin  Project  Washing¬ 
ton.  Act  of  October  1.  1962  (76  Stat.  678, 
16  u  s  e.  835-1,  835c). 

(4)  States,  thdr  pc^tical  subdivisions 
and  agencies  thereof.  Act  of  July  7,  1970 
(84  Stat.  411,  43  U.S.C.  425) . 

(5)  Naval  Air  Station,  Lemoore,  CTall- 
fornia,  Act  of  August  10,  1972  (86  Stat 
531). 

(f)  Excess  Land  Provisions  Modified, 
by  Acts  of  Congress  Authorizing  Execu¬ 
tion  of  Specific  Contracts  Negotiated 
Pursuant  to  Section  7  of  the  Reclamation 
Project  Act  of  1939  (53  Stat.  1187,  43 
V.S.C.  485/).  (1)  Kittitas  Reclamatloa 
District.  Kittitas  Division,  Yakima  Proj¬ 
ect  Washington,  Act  of  May  6,  1949  (Q 
Stat  64) . 

(2)  Prosser  Irrigation  District,  Yakima 
Project  Washington,  Act  of  October  27, 
1949  (63  Stat  943) . 

(3)  Roza  Irrigation  District  Yakima 
Project  WashtngtML  Act  of  June  30, 
1954  (68  Stat.  359). 

(4)  Vale  Oregon  Irrigation  District 
Vale  Project  Oregon,  Act  of  October  27, 
1949  (63  Stat  943). 

(5)  Frenchtown  Irrigatton  District 
Frenchtown  Project  Montana.  Act  of 
June  23. 1952  (66  Stat  153). 


FEDERAL  REGISTEt  VOL  42,  NO.  165— THURSDAY,  AUGUH  25,  1977 


43046 


PROPOSED  RULES 


(6)  Owyhee  Irrigaticm  E>istrict,  Gem 
Irrigation  District,  Ridgeview  Irrigation 
District,  Advancement  Irrigation  Dis¬ 
trict,  Payette-Oregon  Slope  Irrigation 
District,  Crystal  Irrigation  District, 
Bench  Irrigation  District,  and  Slide  Irri¬ 
gation  District,  Owyhee  Project,  Idaho- 
Oregon,  Act  of  June  23,  1952  (66  Stat. 
152). 

(7)  Gering  and  Pt.  Laramie  Irrigation 
District,  Goshen  Irrigation  District,  and 
Pathfinder  Irrigation  District,  North 
Platte  Project,  Nebraska-Wyoming,  Act 
of  July  17,  1952  (66  Stat.  754) . 

(8)  Hermiston  Irrigation  District  and 
West  Extension  Irrigation  District, 
Umatilla  Project,  Oregon,  Act  of  June  18, 
1954  (68  Stat.  254) . 

(9)  North  Unit  Irrigation  District, 
Deschutes  Project,  Oregon,  Act  of  Au¬ 
gust  10, 1954  (62  Stat.  679) . 

(10)  American  Palls  Reservoir  District 
No.  2,  Minidoka  Project,  Idaho,  Act  of 
August  21. 1954  (68  Stat.  762) . 

(11)  Black  C?anyon  Irrigation  District, 
Boise  Project,  Idaho,  Act  of  August  24, 
1954  (68  Stat.  794) . 

(12)  Tulelake  Irrigation  District, 
Klamath  Project,  Califomia-Oregon,  Act 
of  August  1, 1956  (70  Stat.  799) . 

§  426.4  Definitions. 

(a)  Irrigable  lands,  the  area  to  which 
acreage  limitations  are  applicable,  is  the 
net  acreage  possessing  irrigated  crop 
pr^uction  potential,  after  excluding 
areas  that  are  occupied  by  and  currently 
used  for  homesites,  farmstead  buildings, 
and  corollary  permanent  structiu'es  such 
as  feed  lots,  equipment  storage  yards,  and 
similar  facilities,  together  with  dedicated 
roads  open  for  general  mirestricted  use 
by  the  public.  Areas  used  for  field  roads, 
farm  ditches  and  drains,  tail  water  ponds, 
temporary  equipment  storage,  and  other 
uses  dependent  on  operational  require¬ 
ments  necessary  to  produce  a  specific 
crop,  and  subject  to  change  at  will,  are 
Included  in  the  net  irrigable  acreage. 

(b)  Nonexcess  land  is  irrigable  land 
beneficially  held  by  one  landowner  that 
doe.s  not  exceed  the  acreage  permitted 
by  statute.  Unless  otherwise  authorized 
by  statute,  nonexcess  land  is  160  irrigable 
acres  in  the  beneficial  ownership  of  one 
individual  or  entity,  or  320  acres  owned 
jointly  by  husband  and  wife. 

(c)  Designated  nonexcess  is  the  land  of 
an  excess  landowner  which  has  been 
selected  to  be  eligible  to  receive  project 
water  as  his  nonexcess  land. 

(d)  Excess  land  is  irrigable  land  served 
with  water  from  any  federal  project 
under  reclamation  laws,  exclusive  of 
exempt  acreage,  beneficially  held  by  one 
landowner  which  exceeds  the  statutory 
limit  of  acreage;  l.e.,  which  is  in  excess 
of  that  acreage  which  is  nonexcess. 

(e)  Exempt  land  is  that  area  of  pri¬ 
vately  owned  irrigable  land  to  w’hlch  the 
acreage  limitation  provisions  do  not 
apply.  Exempt  status  may  be  based  (m 
the  following:  (1)  Statutory  exemptions. 

(I)  Projects  are  listed  in  §  426.3(b)  (1). 

(II)  Contracts  In  §  426.3(f)  provide  ex¬ 
emption  when  construction  charges  are 
fully  paid  out.  (2)  Exemptions  based  on 
determination  by  the  Secretary,  mxm 


payout  of  construction  charges,  that  a 
general  pattern  of  family-size  ownership 
has  developed  (Sol.  Op.  M-36634,  68  IJJ. 
372,  400-401,  Note  73  (1961)). 

(f)  Secretary  or  contracting  officer 
shall  mean  the  Secretary  of  the  Interior 
or  his  duly  authorized  representative. 

(g)  District  shall  mean  any  entity 
which  has  contracted  with  the  United 
States  for  a  water  supply. 

(h)  Family  relationships  are  persons 
in  a  direct  lineal  descendant  relationship 
(natural  or  adopted) ,  and  their  spouses. 

(i)  Date  of  Initial  availability  of  water 
shall  mean  the  date  that  project  water 
becomes  available  to  an  irrigation  block 
as  determined  by  the  Secretary. 

(j)  A  resident  owner  is  a  landowner 
who  has  his  or  her  principal  place  of 
residence  either  on  land  receiving  water 
from  a  Federal  project  governed  by  rec¬ 
lamation  law,  or  in  the  neighborhood  of 
land  receiving  water  from  such  a  project, 
as  determined  by  the  Secretary. 

(k)  Neighborhood  of  the  land  is  an 
area  comprised  of  a  maximum  50 -mile 
radius  from  the  particular  tract  of  land 
receiving  water  from  a  Federal  project 
governed  by  reclamation  law.  The  Secre¬ 
tary  may  reduce  the  maximum  radius, 
depending  upon  local  conditions,  where 
he  determines  that  such  reduction  is 
appropriate  to  encourage  family  farm¬ 
ing  and  the  landowner’s  occupancy  of 
the  land  benefited  by  the  project. 

(l)  Eligible  nonexcess  owner  is  an  in¬ 
dividual  who  (1)  has  his  or  her  principal 
place  of  residence  on  or  in  the  neighbor¬ 
hood  of  the  land  or  who  has  under  oath 
stated  his  or  her  intent  to  establish  such 
principal  place  of  residence  within  three 
years  of  acquisition  of  the  land;  (2)  will 
not,  after  the  acquisition,  be  the  owner 
of  mewe  than  160  acres  of  land  which 
receives  water  from  any  Federal  project 
governed  by  reclamation  law;  and  (3) 
has  met  all  other  requirements  of  recla¬ 
mation  law  and  these  rules. 

(m)  Project  water  is  w'ater  that  is 
furnished  by  or  through  Federally 
financed  facilities  to  a  District  pursuant 
to  a  water  service  or  repayment  con¬ 
tract  with  the  United  States. 

(n)  Nonproject  water  is  w’ater  from 
any  other  source  to  which  the  District 
has  an  appropriative  right. 

(o)  Commingled  water  is  that  water 
comprising  project  and  nonproject  water 
delivered  by  or  through  a  nonfederally 
constructed  facility.  If  project  and  non¬ 
project  water  is  delivered  by  or  through 
federally  financed  facilities,  the  non¬ 
project  water  shall  be  considered  project 
water  and  the  acreage  limitation  and 
other  requirements  of  Reclamation  law 
shall  apply  to  the  users  of  such  water. 

(p)  Class  I  equivalency  for  purposes 
of  applying  the  class  1  equivalency  in 
determining  nonexcess  acreage  entitle¬ 
ment  on  those  projects  for  which  class 
1  equivalency  has  l^n  authorized,  class 
1  irrigable  land  is  that  arable  land  which, 
imder  a  plan  of  essentially  full  water 
supply  has  the  physical  capability  neces¬ 
sary  for  sustained  long-term  irrigation 
production;  and.  on  the  basis  of  both 
pt^ical  and  econcxnic  land  classifica¬ 
tion  criteria  applicable  within  the  cli¬ 
matic  limitations  of  each  project,  is  de¬ 


termined  by  the  Secretary  of  the  In¬ 
terior  to  have  adequate  income  potential 
to  support  a  famUy  and  pay  water 
charges  when  irrigated  in  farm  units 
of  160  acres  or  less. 

(q)  Beneficial  owner  of  land  is  the 
entity  deriving  the  benefit  pf  ownership 
irrespective  of  the  owner  of  record. 

^  (r)  A  recordable  contract  is  a  d<x:u- 
ment  wherein  the  landowner  agrees  to 
sell  his  designated  excess  lands  upon 
terms  and  conditions  satisfactory  to  the 
Secretary  and  at  prices  not  to  exceed 
those  fixed  by  the  Secretary  in  order 
to  receive  project  water  for  those  ex¬ 
cess  lands.  The  contract  must  be 
recorded  in  the  land  records  of  the 
county  in  which  the  land  is  situated. 

§  426.5  Deliveries  of  project  water  to 
excess  land  under  special  circum¬ 
stances. 

The  following  circumstances  permit 
delivery  of  water  to  excess  land. 

(a)  Recordable  contract. — (1)  Eb(cess 
land  may  receive  project  water  only  if 
the  own^,  under  terms  and  conditions 
satisfactory  to  the  Secretary,  executes  a 
valid  recordable  contract  for  the  sale  of 
that  land  to  a  nonexcess  owner.  'Rie  sale 
price  must  not  reflect  Value  that  can  be 
attributed  to  the  construction  of  the  pro¬ 
ject.  No  excess  land  may  beemne  eli^le 
to  receive  water  by  the  execution  of  a 
recordable  contract  unless  such  excess 
land  was,  on  the  date  of  initial  avail¬ 
ability  of  water  to  the  district,  owned  by 
the  landowner  requesting  execution  of 
the  recordable  contract.  In  cases  where 
project  water  is  made  available  to  land 
through  temporary  diversion  facilities 
provided  by  the  landowner,  the  Secre¬ 
tary  may  establish  the  date  of  initial 
availability  of  water  for  that  land  at  the 
date  of  such  temporary  diversion. 

(2)  Recordable  contracts  shall  provide 
that:  (i)  The  landowner  shall  dispose  of 
his  excess  land  at  an  approved  price  to 
an  eligible  nonexcess  owner  within  5 
years,  except  that  the  disposition  period 
of  existing  rec<H'dable  contracts  or  speci¬ 
fied  in  existing  water  service  or  repay¬ 
ment  contracts  shall  remain  unchanged. 
Unless  otlierwlse  specified  in  a  district’s 
contract  entered  into  prior  to  the  pro¬ 
mulgation  of  these  regiilations,  the  re¬ 
cordable  contract  period  shall  begin  at 
the  date  of  initial  availability  of  water, 
(ii)  If  the  di^x)sition  of  the  land  is  not 
completed  by  the  end  of  the  required  pe¬ 
riod,  irrevocable  power  of  attorney  vests 
in  the  Secretary  as  attorney  in  fact  for 
the  landowner  to  sell  the  lands  imder 
such  conditions  as  are  deemed  suitable  by 
the  Secretary,  (iii)  Prior  to  maturity  of  a 
recordable  contract,  excess  land  may, 
with  approval  of  the  contracting  officer, 
be  withdrawn  from  contract  coverage 
and  redesignated  nonexcess:  Provided, 
That  an  equal  acreage  of  land  thereto¬ 
fore  designated  nonexcess  is  substituted 
and  becomes  subject  to  all  the  terms  of 
the  recordable  contract  as  through  it 
were  originally  included  therein,  (iv) 
Recordable  contracts  shall  not  terminate 
until  the  sale  of  the  land  is  consummated 
as  approved  by  the  Secretary. 

(b)  Involuntary  acquisition  of  excess 
land. — ^Project  water  may  be  delivered 
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to  lands  which  become  excess  when  ac- 
qViired  by  foreclosure  or  other  process 
of  law,  by  conveymice  in  satisfaction  of 
mortgage,  by  inheritance,  or  by  devise, 
subject  to  the  following  conditions:  (1) 
Delivery  is  allowed  only  for  a  period  of 
up  to  5  years  from  the  date  of  acquisi> 
tion.  Thereafter,  delivery  of  water  shall 
cease  \mtil  the  land  is  transferred  to 
an  eligible  nonexcess  owner.  (2)  The 
right  to  such  temporary  water  deliveries 
is  not  transferable.  (3)  During  the  period 
of  temporary  water  delivery,  the  land 
may  be  disposed  of  to  nonexcess  status 
without  requiring  price  approval.  (4)  If 
the  lands  are  not  dispos^  of  during 
the  5 -year  period,  they  become  ineligible 
to  receive  project  water  until  trans¬ 
ferred  to  an  eligible  landowner  at  an 
aw)roved  price.  Price  approval  will  be 
required  until  one-half  of  the  total  con¬ 
struction  costs  allocated  to  irrigation 
have  been  paid  in  regular  scheduled  in¬ 
stallments  on  the  total  construction  ob¬ 
ligation  to  which  the  lands  are  subject. 
(5)  Such  lands  are  not  digible  to  be 
placed  under  recordable  contract. 

(c)  Lands  acquired  by  surviving 
spouse. — Nonexcess  lands  which  become 
excess  in  the  ownership  of  a  stmdvlng 
spouse  upon  the  death  of  a  husband  or 
wife  may  receive  project  water  so  long 
as  the  surviving  spouse  does  not  re¬ 
marry.  (1)  The  right  to  such  temporary 
water  deliveries  is  not  transferable.  (2) 
Prior  to  remarriage,  the  surviving  spouse 
may  dispose  of  such  land  to  an  eligible 
buyer  without  forfeiting  the  right  of  the 
land  to  receive  project  water,  and  with¬ 
out  obtaining  price  approval  if  such  ap¬ 
proval  is  no  longer  required  under 
S  426.9(b). 

(d)  Excess  lands  owned  by  States,  po¬ 
litical  subdivisions,  and  Agencies  there¬ 
of. — Such  lands  are  eligible  for  project 
water  subject  to  the  following  ccmdi- 
tions:  (1)  Excess  lands  are  exempt  from 
the  acreage  limitation  provisions  so  long 
as  they  are  farmed  primarily  in  the  di¬ 
rect  furtherance  of  a  non-revenue-pro¬ 
ducing  public  function,  as  determined  by 
the  Secretary  of  the  Interior.  (2)  Excess 
lands  used  for  a  purpose  other  than  that 
set  forth  in  paragraph  (d)(1)  of  this  sec¬ 
tion  may  receive  project  water  Jf  a  valid 
recordable  contract  requiring  the  sale  of 
such  lands  within  10  years  from  the  date 
of  such  contract  has  been  executed  under 
terms  and  conditions  satisfactory  to  the 
Secretary  but  without  limitation  upon 
selling  price.  (3)  Lands  not  imder  re¬ 
cordable  contract  or  farmed  as  a  public 
function  as  provided  in  paragraph  (d) 
(1)  of  this  section  may  be  leased  until 
July  7, 1995,  to  lessees  whose  fee  lands  in 
combination  with  the  leased  State  lands 
do  not  exceed  the  lessees’  ncmexcess  en¬ 
titlement.  The  sale  price  of  such  land 
shall  not  reflect  value  that  can  be  attrib¬ 
uted  to  the  construction  of  the  project. 

(e)  Lands  administered  or  controlled 
by  Federal  Agencies. — If  project  water 
is  delivered  to  lessees  on  Federal  lands 
Cor  farming  purposes,  the  lessee  shall  be 
bound  by  the  same  acreage  limitations  as 
a  landowner. 


§  426.6  Lands  not  eligible  to  receive 

project  benefits. 

(a)  Excess  lands  not  covered  by  a  re- 
cordaUe  contract  shall  not  be  ccmsidered 
eligible  to  receive  water  from  a  project 
unless  exempt  from  acreage  limltaticm 
by  law. 

(b)  Land  acquired  into  excess  status 
after  the  announced  date  of  initial  avail¬ 
ability  of  project  water  thereto  is  not  eli¬ 
gible  to  be  placed  under  recordable 
contract. 

(c)  Excess  lands  may  not  be  acquired 
subject  to  a  recordable  contract  and  con¬ 
tinue  to  receive  project  water  by  virtue 
of  that  contract  except  that,  in  the  dis¬ 
cretion  of  the  Secretary,  land  involun¬ 
tarily  acquired  by  inheritance,  foreclo¬ 
sure,  or  other  operation  of  law,  may  re¬ 
tain  the  remaining  eligibility  provided 
in  the  recordable  contract  upon  execu¬ 
tion  of  an  assumpticm  agreement  in  a 
form  approved  by  the  Secretary. 

§  426.7  Types  of  land  ownership. 

Reclamation  law  imposes  no  restric¬ 
tion  on  the  amount  of  land  that  may  be 
owned  by  an  individual  or  group  of  indi¬ 
viduals.  The  law  restricts  (xily  the  por¬ 
tion  of  land  to  which  project  water  may 
be  delivered  or  which  may  benefit  from 
project  facilities.  FOr  purposes  of  admin¬ 
istering  the  acreage  limitation  provisions, 
the  eligibility  of  lands  is  determined  by 
the  status  of  the  owner  or  owners.  After 
these  regulations  become  effective,  the 
Secretary  will  approve  the  sale  of  excess 
lands,  at  a  price  not  reflecting  project 
benefits  and  established  by  appraisal  as 
described  in  §426.12,  only  to  prospective 
owners  who  comply  with  the  following 
forms  of  ownership. 

(a)  Single  ownerships. — (1)  A  single 
eligible  nonexcess  owner  holds  title  to 
land  in  a  sole  and  separate  owner^p. 
(2)  A  corporation  composed  of  a  single 
eligible  nonexcess  owner  holds  title  to 
land  in  a  sole  and  separate  ownership. 

(b)  Multiple  ownerships. — Ownershir®, 
including  but  not  limited  to  tenancies  in 
common,  joint  tenancies,  and  tenancies 
by  the  entirety,  must  comply  with  the 
following  in  order  to  hold  more  than  160 
acres:  (1)  A  family  relationship  must 
exist  among  all  persons  having  a  bene¬ 
ficial  interest  in  the  property,  and  (2)  all 
persons  having  such  beneficial  Interest 
must  qualify  as  an  eligible  nonexcess 
owner. 

(c)  Par tjier ships. — A  partnership  must 
comply  with  the  following  in  order  to 
hold  more  than  160  acres:  (1)  a  fam¬ 
ily  relationship  must  exist  among  all  the 
partners,  (2)  each  partner  must  qualify 
as  an  eligible  nonexcess  owner,  and  (3) 
each  partner  has  a  right  to  partition  or 
alienate  his  share  of  tlie  property. 

(d)  Corporations. — A  corporation 

must  comply  with  the  following  in  order 
to  hold  more  than  160  acres:  (DA  fam¬ 
ily  relationship  must  exist  among  all  the 
shareholders,  and  (2)  each  shareholder 
must  qualify  as  an  eligible  nonexcess 
owner. 

(e)  Trusts. — Multiple  beneficiary 

trusts  may  be  utilized  to  hold  up  to  one 


nonexcess  enUtlemoit  of  land  receiving 
project  water  p»  beneficiary  provided: 
(1)  A  family  relationship  exists  among 
all  beneficiaries.  (2)  Each  b^eficiary 
qusdifies  as  an  eligible  nonexcess  owner. 
(3)  The  trustee  is  imrelated  to  the 
trustor  or  the  beneficiaries  and  is  not  an 
employee  of  the  trustor.  (4)  The  trust  is 
irrevocable  and  constitutes  a  grant  of  all 
ownership,  dcHninion,  and  control  over  a 
specifically  described  parcel  of  land.  (5) 
The  trust  property  consists  solely  of  the 
land  granted.  (6)  The  trust  document 
identifies  each  person  who  is  a  benefici¬ 
ary  and  prescribes  the  imdivided  interest 
of  each  in  the  trust  property,  which  im- 
divided  interest  in  no  event  shall  repre¬ 
sent  a  share  in  the  total  corpus  of  the 
trust  greater  than  the  ratio  of  one  non¬ 
excess  entitlement  to  the  total  acreage  of 
the  trust.  (7)  The  trustee  named  receives 
only  compensation  for  management 
services,  and  neither  acquires  any  in¬ 
terest  of  a  beneficiary  nor  transacts  in 
his  individual  capacity  any  business  with 
the  trust.  Any  attempt  to  do  either  shall 
be  void.  (8)  The  trustee  makes  periodic 
distribution  of  net  returns  from  opera¬ 
tions  to  beneficiaries  in  proportion  to 
their  tmdivlded  Interests  in  the  trust 
propertja  (9)  n  at  any  time  the  undi¬ 
vided  Interest  of  a  beneficiary  represents 
an  area  of  land  excess  to  that  which  he 
might  hold  as  a  nonexcess  owmer,  the 
trustee  shall  designate  a  specific  tract  of 
the  land  in  the  trust  equivalent  to  such 
excess.  In  the  absence  of  such  designa¬ 
tion  all  land  in  the  trust  shall  be  deemed 
excess  so  long  as  that  situation  continues 
to  exist.  If  a  beneficiary  acquires  other 
land  not  in  the  trust  which,  together 
with  his  beneficial  interest,  exceeds  that 
which  he  may  hold  as  a  nonexcess  owner, 
the  land  not  in  the  trust  shall  to  the  ex¬ 
tent  of  such  excess  be  deemed  excess 
land.  (10)  Each  beneficiary  or  guardian 
has  the  right,  at  his  option,  to  a  partition 
within  the  trust  of  his  interest  in  the 
tnist. 

§  426.8  I.easc<i. 

No  penson  or  legal  entity  shall  be  en¬ 
titled  to  lease  more  than  160  acres  of 
land  served  by  federal  water  provided 
pursuant  to  the  reclamation  law's.  Each 
lease  of  lands  served  by  federal  water 
must  be  filed  wrlth  the  District,  which 
shall  maintain  a  file  for  public  inspec¬ 
tion  and  report  to  the  Department  an¬ 
nually  on  the  outstanding  leases  of  lands 
within  the  District  served  by  federal 
water, 

§  426.9  Nunexce^s  land. 

An  owner  holding  only  nonexcess  land 
may  receive  project  water  without  desig¬ 
nating  his  nonexcess  holdings. 

(a)  Designation. — (1)  An  excess  land- 
owner  must  designate  the  land  that  is  en¬ 
titled  to  receive  project  water  as  non¬ 
excess  land  in  accordance  wdth  the  dis¬ 
trict  contract  writh  the  United  States.  If 
he  or  she  fails  to  do  so  within  the  speci¬ 
fied  time,  the  district  shall  make  the 
designation  and  If  it  fails  to  do  so,  the 
Secretary  will  make  the  designation.  (2) 
A  landowmer  may,  with  the  consent  of 
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the  contracting  officer,  redesignate  other 
lands  as  nonexcess:  Provided,  That:  A 
like  acreage  becomes  excess  under  the 
same  terms  and  conditions  as  if  such 
land  had  been  excess  at  the  time  of  the 
original  designation  and  either  (i)  the 
land  was  acquired  from  nonexcess  status 
or  (ii)  the  land  was  acquired  from  excess 
status  in  an  approved  sale. 

(b)  Period  for  which  price  approval  is 
required  for  nonexcess  land  acquired 
from  excess  status. — Nonexcess  land 
acquired  from  excess  status  for  an  ap¬ 
proved  price  must  be  sold  at  a  price  ap¬ 
proved  by  the  SecretaiT  as  not  reflecting 
project  benefits  if  resold  within  10  years 
from  the  date  of  acquisition  into  non¬ 
excess  status  to  retain  its  eligibility  to 
receive  project  w^ater.  For  a  period  after 
10  years  and  until  one-half  of  the  total 
construction  costs  allocated  to  irrigation 
have  been  paid  in  regularly  scheduled 
installments  on  the  total  construction 
obligation  in  which  the  lands  are  situ¬ 
ated,  the  Secretary  shall  monitor  any 
resale  to  prevent  unreasonable  profit 
from  accruing  to  the  seller. 

§  426.10  Disposition  of  excess  lands. 

<&)  Excess  lands  must  be  disposed  of 
to  an  eligible  nonexcess  owner,  at  a  price 
approved  by  the  Secretary,  based  bn  their 
bonafide  value  at  date  of  appraisal  with¬ 
out  reference  to  the  enhancement  at¬ 
tributable  to  the  construction  of  project 
works,  to  become  eligible  to  receive  proj¬ 
ect  water  in  the  hands  of  the  purchaser. 
(1)  Price  approval  for  all  excess  lands 
will  be  required  until  one-half  of  the 
total  construction  costs  allocated  to  irri¬ 
gation  have  been  paid  in  regularly  sched¬ 
uled  Installments  on  the  total  construc¬ 
tion  obligation  of  the  project  in  which 
the  lands  are  situated.  (2)  Price  approval 
will  be  required  for  all  land  tmder  re¬ 
cordable  contract,  regardless  of  the 
status  of  payment  of  construction 
charges. 

<^b)  Tlie  excess  landowner  shall,  no 
later  than  one  year  before  power  of  at¬ 
torney  vests  in  the  Secretary,  divide  his 
land  under  recordable  contract  into  par¬ 
cels  of  no  more  than  160  acres.  If  he  or 
she  fails  to  do  so,  the  District  shall,  and 
if  it  fails  to  do  so,  the  Secretary  shall 
divide  the  land.  (1)  When  the  excess 
landowner  desires  to  sell,  and  in  no  event 
less  than  six  months  before  the  power  of 
attorney  vests  in  the  Secretary  as  pro¬ 
vided  in  the  recordable  contract,  the  Sec¬ 
retary  shall  publish  widely  a  notice  of 
availability  of  such  land,  which  describes 
the  land  and  its  possible  uses,  and  which 
includes  the  expiration  date  of  the  re¬ 
cordable  contract.  (2)  All  prospective 
eligible  nonexcess  owners  interested  in 
purchasing  a  particular  parcel  shall  file 
with  the  Regional  Director  a  formal  ex¬ 
pression  of  interest  which  will  describe 
their  financial  and  other  capacity  to  own 
and  farm  the  land.  (3)  When  the  owner 
of  the  particular  parcel  under  recordable 
contract  desires  to  sell  the  land,  or  when 
power  of  attorney  vests  in  the  Secretary 
under  the  recordable  contract,  the  Bu¬ 
reau  shall  select,  by  lottery  or  other  im¬ 
partial  means  from  those  expressing  an 
Interest,  a  purchaser  of  the  land  at  the 


approved  price;  Provided.  That  a  person 
in  a  family  relationship  with  the  excess 
land  seller  shall  have  a  preference  to  buy 
the  land  offered.  (4)  The  prospective 
purchaser  shall  have  ninety  days  to  ob¬ 
tain  financing.  Extension  of  this  period 
may  be  granted  upon  good  cause.  Such 
financing  must  comply  with  reasonable 
terms  established  by  the  owner,  or.  if 
power  of  attorney  has  vested,  with  the 
terms  of  the  district  contract  with  the 
United  States. 

(c)  When  several  purchasers  obtain 
financing  under  a  single  loan  instru¬ 
ment,  the  instrument  must  provide  a 
partial  release  upon  payment  in  fuil  on 
the  part  of  any  single  landowner. 

(d)  Lands  may  not  be  obligated  for 
the  indebtedness  of  another. 

(e)  The  seller  will  not  be  permitted  tg 
lease  the  land  back  from  the  purchaser. 
The  seller  must  not  retain  any  interest  in 
the  land  sold  other  than  a  purchase 
money  mortgage  or  other  equivalent  pur¬ 
chase  money  security  instrument. 

(f)  Personal  and  nonfixture  farm 
property  must  be  sold  separately.  The 
purchaser  shall  not  be  required  to  pur¬ 
chase  personal  and  nonfixture  farm 
property  as  a  condition  to  purchasing  the 
land. 

<g)  Appraisals  will  be  made  in  accord¬ 
ance  with  the  guidelines  and  principles 
set  forth  in  the  controlling  water  service 
or  repayment  contract  or  as  prescribed 
in  §  426.12. 

(h)  To  be  eligible  to  receive  project 
water,  lands  disposed  of  by  gift  deed 
must  be  submitted  for  approval  in  the 
same  manner  as  though  the  disposition 
was  made  in  a  bona  fide  sale. 

(i)  A  contract  tmder  which  the  owner 
of  land  agrees  to  sell  the  land  to  another 
person  is  an  acceptable  means  of  trans¬ 
ferring  the  beneficial  Interest  of  land 
only  if  the  contract  is  recorded  and  made 
a  part  of  the  official  records  in  the  county 
in  w'hich  the  land  lies. 

(j)  An  individual  may  accumulatively 
purchase  or  hold  excess  lands  up  to  a  full 
entitlement  only  once. 

§426.11  Commingling. 

(a)  Project  water  may  be  stored  in 
or  transported  from,  through,  or  by 
means  of  nonfederally  constructed  facili- 
•ties  used  to  convey  nonproject  water  if, 
in  the  opinion  of  the  Secretary,  such 
mingling  is  necessary  to  avoid  duplica¬ 
tion  of  facilities.  The  provisions  of  Rec¬ 
lamation  law  and  of  these  regulations 
shall  be  applicable  only  to  the  quantity 
of  project  water  thus  involved.  (1)  When 
mingling  of  project  water  with  non¬ 
project  water  is  permitted,  the  contrac¬ 
tor  shall  be  required  to  take  such  actions, 
keep  such  records,  and  install  and  main¬ 
tain  such  measuring  devices  as  in  the 
opinion  of  the  Secretary  are  necessary 
to  ensure  that  at  no  time  is  the  quantity 
of  water  deUvered  to,  or  removed  as 
drainage  water  from,  lands  ineligible  for 
project  Irrigation  benefits  under  Rec¬ 
lamation  law  greater  than  the  quantity 
Introduced  from  nonproject  sources. 

(b)  Tbe  provisions  of  paragraph  (a) 
of  this  section  shall  apply  to  any  irriga¬ 
tion  facility  constructed  jointly  by  Fed¬ 


eral  and  State  interests,  unless  specif¬ 
ically  exempted  by  Congress. 

§  426.12  Appraisals  of  excess  land. 

All  appraisals  of  excess  land  shall  be 
made  consistent  with  the  following  pro¬ 
visions: 

(a)  Such  appraisals  shall  be  based  on 
fair  market  value  of  the  land  at  the  time 
of  appraisal,  not  including  the  increment 
resulting  from  the  construction  of  a 
project. 

<b)  Appraisals  of  excess  land  will  be 
made  upon  request  of  the  landowner  or 
a  prospective  buyer,  or  when  power  of 
attorney,  provided  for  in  a  recordable 
contract,  vests  in  the  Secretafj'. 

(c)  All  appraisals  of  excess  land  shall 
be  made  by  an  appraiser  or  panel  of 
three  appraisers  designated  by  the  Sec¬ 
retary.  The  party  or  parties  requesting 
the  appraisal  may  determine  whether 
the  appraisal  is  to  be  made  Iw  a  single 
appraiser  or  a  panel  of  appraisers.  The 
co^  of  the  first  appraisal,  if  requested 
by  the  landowner  or  determined  neces¬ 
sary  by  the  Secretary,  shall  be  paid  by 
the  United  States.  The  cost  of  all  other 
appraisals  shall  be  paid  by  the  party  or 
parties  requesting  the  appraisal  and  i^all 
be  paid  for  under  terms  and  conditions 
determined  by  the  Secretary. 

(d)  The  value  of  all  improvements  on 
excess  land  such  sis  structures,  wells, 
pumps,  permanent  plantings  and  other 
property  that  may  be  included  with  a 
sale  of  excess  land  consistent  with  S  426.- 
10(f)  shall  be  appraised  on  the  basis  of 
its  fair  market  value  in  accordance  with 
standard  appraisal  procedures. 

(e)  Tlie  Secretary  shall  determine  the 
amoimt  of  nonproject  water  supply 
available  to  the  designated  property  giv¬ 
ing  consideration  to  any  riparian,  ad¬ 
judicated,  or  appropriated  water  rights. 
If  an  unadjudicated  underground  w’ater 
supply  is  involved,  an  allocation  will  be 
made  of  the  total  available  nonproject 
water  in  the  aquifer  as  of  the  date  of 
first  water  delivery  to  the  district  re¬ 
duced  by  tlie  quantity  that  would  have 
been  used  on  the  basis  of  preproject 
rrops  and  cropping  patterns  to  an 
amount  that  would  have  been  available 
on  the  date  of  appraisal,  and  supple¬ 
mented  by  an  allocation  from  the  an¬ 
nual  nonproject  recharge  to  the  aquifer 
from  all  locally  available  sources.  The 
value  of  the  designated  property  will  re¬ 
flect,  among  other  things,  the  projected 
remaining  economic  life  of  the  nonproj¬ 
ect  water  supply,  on  the  date  of  apprais¬ 
al,  as  determined  by  the  Secretary  con¬ 
sidering  preproject  crops  and  cropping 
patterns  and  annual  nonproject  re¬ 
charge. 

(f)  Appraisals  of  excess  lands  that  are 
requested  after  the  sale  has  been  con- 
sumated  will  not  be  approved  by  the 
Secretary.  Excess  lands  sold  without  re¬ 
ceiving  prior  price  approval  will  not  be 
eligible  to  receive  project  water  xmtil 
sold  in  accordance  with  procedures  es¬ 
tablished  by  these  regulations. 

§  426.13  Cla^s  1  fKjuivalenoy. 

(a)  Class  I  land  as  defined  in  §  426.- 
4(p)  and  Irrigable  lands  in  lower  land 
classes  will  be  determined  in  accordance 
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with  established  procedures  used  by  the 
Bm^au  of  Reclamation  to  classify  the 
irrigable  land  on  a  project  whereby  eco¬ 
nomic  factors  such  as  productive  capac¬ 
ity  of  the  land,  taking  into  consideration 
cropping  limitations  imposed  by  latitude 
and  climate,  farm  production  costs  and 
land  development  costs,  are  correlated 
with  physical  factors  such  as  soil,  topog¬ 
raphy,  drainage  and  quality  of  water. 

(b)  Class  1  equivalency  factors  are  de¬ 
termined  by  comparing  the  productive 
potential  of  class  1  land,  under  average 
management,  with  the  productive  po¬ 
tential  of  lower  class  land  so  as  to  quan¬ 
tify  the  relationship  of  an  acre  of  class 
1  land  to  an  acre  of  each  of  the  lower 
classes  of  land  in  the  project.  (1)  Class 
1  equivalent  acreage  is  determined 
through  the  application  of  factorial 
equivalents  that  will  approximately 
equate  the  farm  unit  acreage  of  land  of 
lowwr  economic  productivity  to  the  eco¬ 
nomic  productivity  potential  of  class  1 
land.  Factorial  equivalents  based  on 
physical  and  economic  criteria  shall  be 
determined  by  the  Secretary.  For  exam¬ 
ple,  class  1=1,  class  2=.8,  class  3=.6  and 
class  4=.5,  or  .8.  .6  and  .5  acre  of  class 
1  land  equals  1  acre  of  class  2,  class  3  and 
class  4  land  respectively. 

(c)  An  individual’s  nonexcess  entitle¬ 
ment  using  the  class  1  equivalency  con¬ 
cept,  if  authorized  for  a  project,  wiU  be 
determined  on  the  basis  of  his  landhold¬ 
ing  in  each  land  class.  Nonexcess  acreage 
of  irrigable  land  classes  below  class  1 
shall  be  determined  through  class  1 
equivalency  factors  on  the  basis  of  the 
acres  of  ^such  lower  classes  in  excess  of 
160  acres  which  are  necessary  in 
weighted  total  acres  held  in  single  own¬ 
ership  to  be  equivalent  to  the  acres  of 
class  1  determined  by  the  Secretary  as 
adequate  to  support  a  family  and  pay 


.water  charges.  The  nonexcess  entitle¬ 
ment  of  a  landowner  will  be  designated 
by  the  landowner,  district  or  the  Secre¬ 
tary  in  accordance  with  established  pro¬ 
cedures  set  forth  in  standard  language 
used  for  water  service  and  repayment 
contracts.  'The  nonexcess  entitlement 
designation  may  consist  of  a  combination 
of  the  acreage  of  each  land  class  as  de¬ 
termined  when  the  designation  is  made 
and  may  not  be  revised  imless  prior  ap¬ 
proval  is  given  by  the  contracting  officer. 

(d)  Class  1  equivalency  can  be  used  by 
a  district  only  if  its  repayment  or  water 
service  contract  with  the  United  States 
is  amended  to  incorporate  provision  for 
the  use  of  the  class  1  equivalency  con¬ 
cept  as  authorized  by  law. 

(e)  Class  1  equivalency  factors  that 
are  established  for  a  district  will  be  pub¬ 
lished  in  the  Federal  Register  at  least 
60  days  prior  to  their  application  to  lands 
of  the  district. 

§  426.14  Decisions  and  appeals. 

The  Regional  Director  acting  as  des¬ 
ignee  of  the  Secretary  shall  make  the 
determination  required  under  these 
rules  and  regulations.  A  party  directly 
affected  by  such  determinatimi  may  iq>- 
peal  in  writing  to  the  Commissions  of 
the  Bureau  of  Reclamation  within  30 
days  of  receipt  of  the  Regional  Director’s 
determination.  The  affected  party  ahan 
have  an  additional  30  days  thereafter 
within  which  to  submit  a  supporting 
brief  or  memorandum  to  the  Commis¬ 
sioner.  The  Regional  Director’s  deter- 
minaticm  will  be  held  in  abeyance  until 
the  Commissioner  has  reviewed  the  mat¬ 
ter  and  rendered  a  decision.  Pertinent 
addresses  are  shown  below: 

Commissioner.  Bureau  of  Reclamatlmi,  De¬ 
partment  of  the  Interior,  18th  and  C  Street 

N.W.,  Washington,  D.C.  20240. 


Pacific  Sorthipcst 
Region 

Regional  Director, 
Bureau  of  Recla¬ 
mation,  Federal 
Bldg.,  550  West 
Port  St.,  Boise, 
Idaho. 

Mid-Pacific  Re0on 
Regional  Director, 
Bineau  of  Recla¬ 
mation,  Federal 
Office  Bldg.,  2800 
Cottage  Way,  Sac¬ 
ramento,  Calif. 

Lower  Colorado  Region 
Regional  Director. 
Bureau  of  Recla¬ 
mation,  Nevada 
Highway  and  Park 
St.,  Boulder  City, 
Nev. 

Upper  Colorado  Region 
Regional  Director, 
Bureau  ot  Recla¬ 
mation.  125  South 
State  St..  Salt 
Iiake  City.  Utah. 

Southwest  Region 
Regional  Director. 
Bureau  ot  Recla¬ 
mation.  Herring 
Plaza,  317  ■.  Srd 
St..  AmarlUo,  Tez. 

Upper  Missouri  Region 
Regional  Director. 
Bureau  of  Recla¬ 
mation  Fedmral 
Office  Bldg.,  318  N. 
26th  St..  Bluings, 
Mont. 

Lower  Missouri  Region 
Regional  Director, 
Bureau  of  Recla¬ 
mation,  BuUdlng 
20,  Denver  Federal 
CSnter,  DMiver, 
Colo. 


Mailing  address 
Federal  Bldg,  and 
UB.  Court  House, 
550  West  Port  St., 
Box  043,  Boise, 
Idaho  83724. 


Federal  Office  Bldg., 
2800  Cottage  Way. 
Sacramento,  Calif. 
95825. 


P.O.  Box  427,' Boul¬ 
der  City,  Nev. 
89005. 


P.O.  Box  11568,  Salt 
Lake  City,  Utah 
84147. 


Herring  Plaza,  Box 
H-4377,  AmarUlo, 
Tex.  79101. 


P.O.  Box  2553,  Bill- 
ings,  Mont.  59103. 


Denver  Federal  Cen¬ 
ter  P.O.  Box  25247, 
Denver,  Colo. 


80225. 
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wouM  you 
iiko  to  know 

if  any  changes  have  been  made  in 
certain  titles  of  the  CODE  OF 
FEDERAL  REGULATIONS  without 
reading  the  Federal  Register  every 
day?  If  so,  you  may  wish  to  subscribe 
to  the  ‘‘Cumulative  List  of  CFR 
Sections  Affected,”  the  “Federal 
Register  Index,”  or  both. 

Cumulative  List  of  CFR  Sections  Affected 

$10.00. 

per  year 

The  "Cumulative  List  of  CFR  Sections 
•  Affected”  is  designed  to  lead  users  of 
^  Ct  the  Code  of  Federal  Regulations  to 

^  amendatory  actions  published  in  the 
'  Federal  Register,  and  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes. 

Federal  Register  Index  $8.00 

per  year 

Indexes  covering  the 
contents  of  the  daily  Federal  Register  are 
issued  monthly,  quarterly,  and  annually. 
Entries  are  carried  primarily  under  the 
names  of  the  issuing  agencies.  Significant 
subjects  are  carried  as  cross-references. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 

in  the  Federal  Register. 

Note  to  FR  Subscribers:  FR  Indexes  and  the 
Cumulative  List  of  CFR  Sections  Affected"  will  continue 
to  be  mailed  free  of  charge  to  regular  FR  subscribers. 


Mail  order  form  to: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

There  is  enclosed  $ _ ..for. _ _  subscription(s)  to  the  publications  checked  below: 

. .  CUMULATIVE  LIST  OF  CFR  SECTIONS  AFFECTED  ($10.00  a  year  domestic;  $12.50  foreign) 

.  FEDERAL  REGISTER  INDEX  ($8.00  a  year  domestic;  $10.00  foreign) 


Street  Address  _ _ _ _ _ _ _ _ _ — - - 

City _  _ _ _ _ _  State _ _ _ _  ZIP - - - 

Make  check  payable  to  the  Superintendent  of  Documents  :f(  SPO:  IRI— o-58-ooo 


